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Gen. 30; 29 Comp. Gen. 299). Where a 
lease, entered into by the Government 
for an original term of less than a year, 
is renewed for the following fiscal year, 
the net rental for the first year of the 
rental term, as distinguished from the 
original term, is for consideration in 
the computation of the amount that 
may be paid under the 25 percent limi-
tation, after the lease is actually re-
newed. 

(i) Items not within the purview of the 
Economy Act. (1) The limitations in 40 
U.S.C. 278a are not applicable to leases 
of unimproved land (38 Comp. Gen. 143). 

(2) Where fixtures, alterations, and 
improvements are of such characters to 
be of a temporary nature, and are not 
permanently attached to the realty so 
as to prevent removal thereof without 
destroying their usefulness or dam-
aging them or the realty, they do not 
constitute alterations or improvements 
of the leased premises within the 
meaning of 40 U.S.C. 278a and therefore 
do not fall within the 25 percent limita-
tion of that Act. Title to such tem-
porary fixtures, alterations, and im-
provements remains in the Govern-
ment (18 Comp. Gen. 144; 20 Comp. Gen. 
105). 

(3) Upon termination of leases, res-
toration of leased premises to the 
original condition is not considered an 
alteration within the purview of 40 
U.S.C. 278a. 

(4) When the Government is required 
by the terms of the lease to maintain 
the leased premises, such maintenance, 
together with the cost of such improve-
ments and alterations as may be made 
by the Government, may not exceed 
the 25 percent restriction of the Act. 

(5) Leaseholds acquired through con-
demnation proceedings are excluded 
from the purview of the Act of 30 June 
1932, as amended (40 U.S.C. 278a). 

(j) Architectural Barriers Act. The Ar-
chitectural Barriers Act of 1968 (Pub. 
L. 90–480), 82 Stat. 718, 142 U.S.C. 4151, 
et seq., as amended, requires that when 
Federal funding is used in the design, 
construction, or alteration of certain 
buildings or facilities, the buildings or 
facilities must be designed, con-
structed or altered to insure that phys-
ically handicapped persons will have 
ready access to, and use of, such build-
ings. In the Corps’ leasing program, 

when Federal funds are used to make 
improvements to leased premises, it is 
necessary that the plans and specifica-
tions for the construction or alteration 
work be approved in accordance with 
guidelines published by the American 
National Standards Institute (ANSI), 
as implemented by DOD Construction 
Criteria Manual 4270.1–M, Section 5–1.6. 

§ 644.142 Lease forms and instructions. 
ENG Form 856 will be used for Corps 

of Engineers leases in the United 
States and possessions, and overseas, 
for the leasing of unimproved land. 
ENG Form 527 is recommended for 
leases of improved property in overseas 
areas. Standard Forms 2, 2A, or 2B 
(short form) will be used for all Corps 
of Engineers leases of improved prop-
erty in the United States and posses-
sions. Standard Form 2B is limited to 
rentals not exceeding $3,600 per annum. 
The General Provisions are on the re-
verse side of the short form lease. 

(a) Mandatory clauses. The following 
clauses must be included in all Corps of 
Engineers leases: 

(1) Officials Not to Benefit clause 
(para 15 of ENG Form 527) is required 
by 18 U.S.C. 431. 

(2) Gratuities clause (para 16a of ENG 
Form 527) is required by 5 U.S.C. 174d. 

(3) Covenant against Contingent Fees 
(para 14, ENG Form 527) is required by 
10 U.S.C. 2306(b). 

(4) An Examination of Records clause 
(para 17, ENG Form 527) is required by 
10 U.S.C. 2313(b). Exceptions to the use 
of this clause in 10 U.S.C. 2313(c) are 
permitted when the contractor is a for-
eign Government or agency thereof, or 
when the laws of the country involved 
preclude it. Also, if the Head of the 
Agency determines, with the concur-
rence of the Comptroller General, that 
the use of the clause would not be in 
the public interest, it may be omitted 
in leases covering land in foreign coun-
tries. 

(5) The Nondiscrimination clause 
(Executive Order 11063, dated 20 No-
vember 1962) is required in all leases in 
the United States. It is desirable, but is 
not considered mandatory in overseas 
leases. 

(b) Hold harmless clauses. ‘‘Hold harm-
less’’ clause will not normally be added 
to the lease forms. Where lessors insist 
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upon such a clause, however, the fol-
lowing is suggested for use: ‘‘The Les-
sors (licensors) shall not be responsible 
or liable for injuries to persons or dam-
age to property when such injuries or 
damage are caused by or result from 
the Government’s use of the premises 
under the terms of this agreement and 
are not due to the negligence of the 
Lessors.’’ 

(c) Escalator clauses. In those cases 
where a lessor expresses an unwilling-
ness to enter into a lease, extending for 
a number of years, with a rental con-
sideration that includes a fixed amount 
for utilities, the following clause may 
be inserted in the standard lease: 

After the first term of the lease, the Lessor 
or the Government may, by giving notice at 
lease 90 days prior to the anniversary date of 
the lease, request an adjustment in rental 
payments based on an increase or decrease in 
the cost of utilities. The request must be 
supported with full justification to include 
documentary evidence of actual utility costs 
incurred by the Lessor which are in excess of 
the amounts estimated at the beginning of 
the lease term. The requested adjustment in 
rent will be subject to negotiation, and if 
granted, will be provided by a Supplemental 
Agreement to this lease. 

ACQUISITION OF RIGHTS-OF-ENTRY 

SOURCE: Sections 644.155 through 644.157 ap-
pear at 44 FR 31125, May 30, 1979, unless oth-
erwise noted. 

§ 644.155 General. 
Sections 644.155 through 644.157 de-

scribe the procedures of the Corps of 
Engineers relative to obtaining rights- 
of-entry on lands for both military and 
civil works projects and in the Corps’ 
acquisition programs for other Federal 
Government agencies. These proce-
dures are applicable to all Division and 
district Engineers having real estate 
responsibilities. 

§ 644.156 Definition. 
A right-of-entry is a bare authority 

to do a specified act or series of acts 
upon non-Government-owned property 
or non-Government-controlled prop-
erty without acquiring any estate or 
interest therein. The principal effect of 
a right-of-entry is to authorize an act 
which, in the absence of the right-of- 
entry, would constitute a trespass. The 

written instrument furnishes evidence 
of the permission granted to the gov-
ernment and the obligations, respon-
sibilities, and liabilities assumed by 
the Government. It does not authorize 
any uses of the property by the Govern-
ment other than those specified in the 
instrument. 

§ 644.157 Procedures. 

(a) ENG Form 1258, Right-of-Entry 
for Survey and Exploration, will be 
used to obtain authority from the 
owner of lands to be used for the pur-
pose of making surveys, test borings, 
and other exploratory work as may be 
necessary to complete the particular 
investigation. 

(b) ENG Form 2803, Right-of-Entry 
for Construction, will be used to obtain 
authority from the owner of lands to be 
used for construction purposes when all 
of the following conditions apply: 

(1) A Real Estate Directive has been 
issued on an Army (military) or Air 
Force project, or the Chief of Engineers 
has approved acquisition in connection 
with a civil works project or for an-
other Government agency. 

(2) The construction schedule does 
not allow sufficient time to secure the 
right of possession by normal acquisi-
tion procedures. 

(c) Upon execution of an ENG Form 
2803, a copy thereof shall be forwarded 
to HQDA (DAEN-REA-L) WASH DC 
20314 on Army Military and Air Force 
acquisitions, and in all other cases to 
HQDA (DAEN-REA-P) WASH DC 20314, 
together with a proposed schedule of 
final acquisition of the necessary inter-
ests in real estate. If final acquisition 
is not contemplated within six months 
from the date of the right-of-entry, an 
explanation should also be furnished as 
to the reason for the delay. 

(d) Division and District Engineers 
may modify ENG Forms 1258 and 2803, 
where necessary, to meet requirements 
of landowners, provided such modifica-
tions do not increase the scope of the 
liability or responsibility of the Gov-
ernment over that contained in the 
standard forms. 

(e) It is necessary to recognize not 
only the effects of entry upon a par-
ticular parcel of land, but also the ef-
fects of the passage of any vehicle 
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